
  
 

 
 
 
 

 
 

 
 

 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 

 

       
 

    
                  
  THE SIGNIFICANCE OF JOINT EMPLOYER STATUS 
The Department of Labor’s Wage and Hour Division 
(WHD) has recently released guidance relating to 
joint employer status. Specifically, the WHD issued 
an Interpretive Bulletin addressing joint employment 
for purposes of the Fair Labor Standards Act (FLSA) 
and the Migrant and Seasonal Agricultural Worker 
Protection Act (MSPA).  It is important to note that 
an interpretive bulletin is not law; it is, however, an 
indication of how the Department of Labor views the 
matter.  A court is not obligated to (but may) follow 
the rationale of an interpretive bulletin.   
 
Coincident with this Bulletin, the WHD addressed 
joint employer for purposes of the Family and 
Medical Leave Act in the form of a Fact Sheet.   
 
Following is a summary of this guidance. 
 
Fair Labor Standards Act (FLSA) 
Due to evolving nature and types of business models 
and labor arrangements, there may be no clear 
determination of whether an employee works for one 
or more employers.  This determination is necessary 
to ensure compliance with federal wage and hour 
laws including minimum wage and overtime 
requirements.      
 
According to this Interpretive Bulletin, for 
purposes of FLSA and MSPA, joint employment exists 
when an employee is employed by two or more 
employers such that the employers are responsible, 
both individually and jointly, for compliance with the 
law.  Examples of industries where joint employment 
exists include: 
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 Home health care agencies wherein staff 

and common management are shared; 
 Construction workers who work for a sub-

contractor and possibly a general 
contractor; 

 Agriculture farm workers who work for a 
farm labor contractor and possibly a 
grower; 

 Staffing firms that provide labor to multiple 
industries; and 

 Hospitality. 
 
The Bulletin provides two ways for 
determining joint employment status: 
 
 A horizontal analysis whereby two or more 

employers are sufficiently associated or 
related such that they jointly employ the 
employee.  Examples of horizontal joint 
employment may include a waitress who 
works for two separate restaurants that 
are operated by the same entity, or home 
health care providers that share staff and 
have common management. Where joint 
employment is established, the employee’s 
work for the joint employers during the 
workweek would be considered “one 
employment”; thus, for FLSA purposes, the 
joint employers would be jointly and 
severally liable for compliance, including 
paying overtime compensation for all hours 
worked over 40 during the workweek. 
 

 A vertical analysis whereby an employee 
has an employment relationship with one 
employer, such as a staffing agency, 
subcontractor, labor provider, or other 
intermediary employer, but the employee 
is economically dependent on, and thus 
employed by, another entity involved in 
the work.  Examples of a vertical joint 
employment situation would be a 
construction worker who works for a 
subcontractor and is also employed by a 
general contractor, or a farm worker who 
works for a farm labor contractor who is 
also employed by the grower. 

 
 

 
 
Additional information relating to joint 
employment determination for FLSA purposes 
can be found on the WHD’s dedicated 
webpage, FAQs and Fact Sheet. 
 
Family and Medical Leave Act (FMLA) 
The FMLA provides for up to 12 weeks of job-
protected unpaid leave to eligible employees 
and applies to private employers employing 50 
or more employees, as well as public 
employers regardless of size. Generally, the 
responsibilities of joint employers for FMLA 
purposes depend on whether they are 
determined as a primary or secondary 
employer.   
 
Under the FMLA, if an employee is considered 
to be jointly employed by two or more 
employers, each employer must count that 
individual in determining whether or not the 
employer is subject to the law. Only the 
primary employer is responsible for providing 
leave to the employee in question and 
providing the requisite notices.  Factors to be 
considered in determining joint employment 
include the degree of control or supervision of 
the work, payroll issues, and the right to hire, 
fire or modify the employment conditions of 
the worker.   Joint employment is particularly 
relevant in the case of a temporary or leasing 
agency. In these situations, the temporary 
agency or leasing company is generally 
considered to be the primary employer. 
 
According to the newly released Fact Sheet, 
the analysis for determining joint employment 
status under FMLA is essentially the same as 
under the Fair Labor Standards Act discussed 
above.  The Fact Sheet includes a comparison 
chart of joint employer responsibilities for 
purposes of determining primary employer 
and secondary employer.   
 
Any employer engaged in an employer 
relationship that could fall within a joint 
employer relationship would be well-advised to 
review this guidance. 
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UPDATED IRS PUBLICATIONS 
The IRS has recently updated several 
publications that may be of interest to 
employers: 
 
 Publication 15-B, Employer’s Tax 

Guide to Fringe Benefits (for use in 
2016). This publication provides 
information for employers on the tax 
treatment of various fringe benefits 
including health care coverage and health 
savings accounts, cafeteria plans, 
dependent care assistance, educational 
assistance, group term life and 
transportation expenses, among other 
types of benefits.  The 2016 edition has 
been updated to include changes made by 
the recently enacted omnibus tax laws 
relating to qualified transportation 
expenses. 
 

 Publication 502, Medical and Dental 
Expenses. For certain purposes, this 
publication can be used to determine 
expenses that are reimbursable from plans 
such as flexible medical spending accounts 
and health savings accounts; though, it is 
important to note that there are 
differences between deductible expenses 
and those reimbursable from such plans.   
This publication has been updated to 
reflect the reinstatement of the Health 
Coverage Tax Credit. 

 
 Publication 503, Child and Dependent 

Care Expenses. Note: exercise caution 
when relying upon this publication, 
because the dependent care credit is 
different from the dependent care 
assistance credit.  

 
 
 
 
 
 
 
 
 
 

HHS RELEASES 2016 FEDERAL POVERTY 
GUIDELINES 

The federal poverty guidelines (FPL) for 
2016 have been issued by the Department of 
Health and Human Services.  These poverty 
guidelines are important for a number of 
reasons, not the least of which is the 
Affordable Care Act.  The FPL guidelines are 
used to determine eligibility for premium 
assistance and cost-sharing, as well as 
eligibility for other federal entitlement 
programs such as the Children’s Health 
Insurance Program, certain parts of Medicaid 
and subsidies for Medicare Part D prescription 
benefits. 
 

2016 Poverty Guidelines for the 48 Contiguous 
States and District of Columbia* 

Persons in 
family/household Poverty guideline 

1 $11,880 

2 16,020 

3 20,160 

4 24,300 

5 28,440 

6 32,580 

7 36,730 

8 40,890 

For families/households with more than 8 persons, add 
$4,160 for each additional person. 

 
*Note: The FPL limits vary slightly in Alaska and Hawaii 

 
Additional FPL information available via HHS website:  

Poverty Guidelines, Research, and Measurement 
(http://aspe.hhs.gov/poverty/index.cfm) 
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GROUP HEALTH PLAN REPORTING AND 
DISCLOSURE REMINDERS 

 
 Medicare Part D Disclosure Notice to 

CMS 
All group health plans, whether insured or 
self-funded, are required to provide notices 
of creditable or non-creditable coverage to 
the Centers for Medicare and Medicaid 
Services (CMS) on an annual basis. The 
Creditable Coverage Disclosure Form filing 
must be accomplished electronically, and is 
due within 60 days of the commencement 
of the plan year. For calendar year plans, 
this means the disclosure filing must be 
accomplished no later than March 1, 2016.  
 
In addition, this disclosure form must be 
completed within 30 days upon other 
events such as when the prescription drug 
benefit is cancelled, or if any material 
change in the prescription drug benefits 
that would cause it to change status from 
creditable to non-creditable, or vice versa. 
Guidance and instructions, as well as 
the disclosure form, are available on the 
CMS website. 

 
 Form M-1 Filing for MEWAs   

If you sponsored a multiple employer 
welfare arrangement (MEWA) in 2015, 
make certain that you file the Form M-1 
annual report by March 1, 2016. The view-
only 2015 Form M-1 version of the form 
has been released without any substantive 
changes from the 2014 form. The Form M-
1 can only be submitted electronically 
through the DOL’s Online Filing System 
(http://www.askebsa.dol.gov/mewa).  
As a reminder, all welfare benefit plans 
required to file a Form M-1 are required to 
file the Form 5500 regardless of the plan 
size or type of funding.  

 
 
 
 
 

 

 Updated Medicaid/CHIP Premium 
Assistance Notice 
Employers sponsoring health plans are 
obligated to annually provide a premium 
assistance notice to their workforce.  This 
notification can be accomplished by using a 
model notice provided by the Department 
of Labor.   The DOL has recently updated 
its model Medicaid/CHIP notice.  The 
revised notice, current as of January 31, 
2016, makes the following changes from 
the July 31, 2015 version:  
 New phone number for Medicaid office 

in Kansas, Maine, and North Dakota. 
 New phone number for CHIP office in 

Utah. 
 Revised website addresses for Medicaid 

offices in Georgia, Minnesota, Montana, 
Nebraska, Pennsylvania and Wisconsin. 

 New phone and websites for Medicaid 
office in Indiana. 

 
The notice explaining the right to premium 
assistance must be provided to employees 
residing in the below-listed states, without 
regard to where the employer is located, or 
where the plan is sitused:   

 
States with Premium Assistance 

Alabama Minnesota Pennsylvania 
Alaska Missouri Rhode Island 

Colorado Montana South Carolina 
Florida Nebraska South Dakota 
Georgia Nevada Texas 
Indiana New Hampshire Utah 
Iowa New Jersey Vermont 

Kansas New York Virginia 
Kentucky North Carolina Washington 
Louisiana North Dakota West Virginia 

Maine Oklahoma Wisconsin 
Massachusetts Oregon Wyoming 

 
 
 
 
 
 
 
 

 

The information contained in this Benefit Beat is not intended to be legal, accounting, or other professional advice, nor are 
these comments directed to specific situations. This information is provided as general guidance and may be affected by 
changes in law or regulation. This information is not intended to replace or substitute for accounting or other professional 

advice. You must consult your own attorney or tax advisor for assistance in specific situations. This information is provided as-
is, with no warranties of any kind. CBIZ shall not be liable for any damages whatsoever in connection with its use and assumes 

no obligation to inform the reader of any changes in laws or other factors that could affect the information contained herein.  
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